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Administrative Rulemaking: Revision of Rulemaking Procedure

Background

The Commission has divided issues to be considered in the administrative

rulemaking study into five categories:

(1) Exemptions from rulemaking procedure.
(2) Revision of rulemaking procedure.
(3) Administrative review procedure and standards.
(4) Public access to regulations.
(5) Miscellaneous matters.

This memorandum continues Commission consideration of item (2) —

revisions to the basic rulemaking procedure. Decisions previously made by the

Commission on this topic are collected in the attached draft.

Also attached to this memorandum is Asimow, Rulemaking Under the

California Administrative Procedure Act: Proposals for Reform (Sept. 16, 1996). This is

a paper prepared by Professor Michael Asimow for the Commission. The paper

raises issues on a number of the study categories. This memorandum discusses

Professor Asimow’s issues related to revision of rulemaking procedure. Other

issues related to other study categories will be considered in future memoranda.

Text of Proposed Regulation

An agency starts the formal process of promulgation of a regulation by

submitting to Office of Administrative Law and making available to the public

the text of the proposed regulation.

If the regulation affects small business, the agency must draft the regulation

in “plain English”. Gov’t Code § 11346.2(a)(1). Plain English is defined as

language that can be interpreted by a person who has no more than an eighth

grade level of proficiency in English. Gov’t Code § 11342(e). If it is not feasible to

draft the regulation in plain English due to the technical nature of the regulation,

the agency must prepare a noncontrolling plain English summary of the

regulation. Gov’t Code § 11346.2(a)(1).
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Professor Asimow notes that agencies treat this requirement as just another

boilerplate finding. A sufficient means of ensuring that the regulation is written

in understandable language is the authority of Office of Administrative Law to

reject a regulation for lack of “clarity”. Gov’t Code § 11349.1. Clarity is defined as

a formulation so that the meaning of the regulations will be easily understood by

those persons directly affected by them. Gov’t Code § 11349(c). However, OAL

has taken a narrower view of the meaning of “clarity” in its regulations on the

subject. 1 CCR § 16(a).

In this connection, the staff notes the existence of Government Code Section

6215, relating to “governmental linguistics”:

6215. (a) Each department, commission, office or other
administrative agency of state government shall write each
document which it produces in plain, straightforward language,
avoiding technical terms as much as possible, and using a coherent
and easily readable style.

(b) As used in this section, a “state agency document” means
any contract, form, license, announcement, regulation, manual,
memorandum, or any other written communication that is
necessary to carry out the agency’s responsibilities under law.

Statement of Reasons

Along with the text of a proposed regulation an agency must submit and

publicize an initial statement of reasons. Gov’t Code § 11346.2. After going

through notice and comment procedures and promulgating the final text of the

regulation, the agency must prepare and submit a final statement of reasons.

Gov’t Code § 11346.9. Professor Asimow argues that these statements of reasons

need to be streamlined — they require too many certifications and analyses.

The initial statement of reasons must include (among other things):

(1) A description of the public problem, administrative
requirement, or other condition or circumstance that each adoption,
amendment, or repeal is intended to address.

(2) A statement of the specific purpose of each adoption,
amendment, or repeal and the rationale for the determination by
the agency that each adoption, amendment, or repeal is reasonably
necessary to carry out the purpose for which it is proposed. Where
the adoption or amendment of a regulation would mandate the use
of specific technologies or equipment, a statement of the reasons
why the agency believes these mandates or prescriptive standards
are required.
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(3) An identification of each technical, theoretical, and empirical
study, report, or similar document, if any, upon which the agency
relies in proposing the adoption, amendment, or repeal of a
regulation.

(4) (A) A description of the alternatives to the regulation
considered by the agency and the agency's reasons for rejecting
those alternatives. In the case of a regulation that would mandate
the use of specific technologies or equipment or prescribe specific
actions or procedures, the imposition of performance standards
shall be considered as an alternative.

(B) A description of any alternatives the agency has identified
that would lessen any adverse impact on small business. It is not
the intent of this paragraph to require the agency to artificially
construct alternatives or to justify why it has not identified
alternatives.

(5) Facts, evidence, documents, testimony, or other evidence
upon which the agency relies to support a finding that the action
will not have a significant adverse economic impact on business.

The final statement of reasons must include:

(1) An update of the information contained in the initial
statement of reasons. If the update identifies any data or any
technical, theoretical or empirical study, report, or similar
document on which the agency is relying in proposing the adoption
or amendment of a regulation that was not identified in the initial
statement of reasons, or which was otherwise not identified or
made available for public review prior to the close of the public
comment period, the agency shall comply with subdivision (d) of
Section 11346.8.

(2) A determination as to whether the regulation imposes a
mandate on local agencies or school districts. If the determination is
that the regulation does contain a local mandate, the agency shall
state whether the mandate is reimbursable pursuant to Part 7
(commencing with Section 17500) of Division 4. If the agency finds
that the mandate is not reimbursable, it shall state the reasons for
that finding.

(3) A summary of each objection or recommendation made
regarding the specific adoption, amendment, or repeal proposed,
together with an explanation of how the proposed action has been
changed to accommodate each objection or recommendation, or the
reasons for making no change. This requirement applies only to
objections or recommendations specifically directed at the agency’s
proposed action or to the procedures followed by the agency in
proposing or adopting the action.
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(4) A determination with supporting information that no
alternative considered by the agency would be more effective in
carrying out the purpose for which the regulation is proposed or
would be as effective and less burdensome to affected private
persons than the adopted regulation.

(5) An explanation setting forth the reasons for rejecting any
proposed alternatives that would lessen the adverse economic
impact on small businesses.

Professor Asimow believes many of these requirements are costly makework.

Generally only a conclusion is needed, not supporting backup information. He

would dispense with the elaborate justifications, and replace them a bare

minimum of criteria. Under this scheme, the agency would simply estimate the

costs of each alternative for solving the problem and choose the least-cost

alternative, and identify any mandates imposed on local government. “Let’s get

back to a straightforward requirement of a statement of reasons for the initial and

final rule without all the window dressing. The only required findings must be

ones that are really significant, not just makework, and factual backup for these

findings should be required.”

Professor Asimow indicates that agencies would support this approach, and

that some private practitioners would agree as well that the certifications

required by present law are costly and serve little useful purpose. However,

there are others who support the impact statement requirements, and would

mandate a serious cost/benefit analysis for every rule that would be judicially

reviewable for sufficient evidence in the record to support the agency’s

conclusions.

Assuming that the required analysis a useful exercise for an agency

promulgating a regulation, then the question becomes whether the agency’s

disclosure of its supporting documentation is helpful. Requiring the

documentation to be laid out ensures that the agency has actually conducted the

required analysis, and is not simply reciting compliance. On the other hand,

Professor Asimow argues that if a commentator complains about a negative

impact of a proposed rule, the agency will be required to respond with the

specifics; this will provide a sufficient check on the agency.

Notice of Proposed Action

Notice of the proposed rulemaking must be published in the California

Regulatory Notice Register, as well as mailed to a large number of persons. Gov’t
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Code § 11346.4. Professor Asimow would add a provision drawn from federal

law that dispenses with published notice if affected persons receive actual notice

of the proposed rulemaking:

General notice of proposed rule making shall be published in
the Federal Register unless persons subject thereto are named and
either personally served or otherwise have actual notice thereof in
accordance with law.
5 USC § 553(b).

The staff thinks there may be some value to publication even if directly

affected parties receive actual notice. Even though regulations may directly affect

a particular industry with only a limited number of producers, for example,

consumers may nonetheless be interested in the rulemaking. As far as we know,

publication does not slow the process and the cost of publication is borne by

subscribers to the Regulatory Notice Register.

Electronic Communications

The existing statutes speak in terms of mailed notices and oral and written

communications. Professor Asimow suggests that the statute require agencies to

contact persons electronically and receive comments electronically. Written

comments should be accompanied by computer disk to make it easy to add the

comments to the data base. Electronic notices should be given whenever

anything is added to the rulemaking file. The status of a rulemaking proceeding

should be available to the public on an agency’s home page.

Public Hearing

Existing law contemplates a public hearing on the proposed rulemaking. An

agency may elect not to hold a public hearing and instead receive written

comments, but on timely demand by an interested person the agency must

schedule a public hearing. Gov’t Code § 11346.8. By comparison, federal law

leaves the hearing question to agency discretion, and the 1981 Model State APA

requires a hearing on demand of 25 persons.

Professor Asimow notes a number of problems with the existing statutory

scheme:

(1) Despite the fact that an agency may determine it is unnecessary to hold a

hearing, as a practical matter the agency may end up having to schedule one

anyway. This is because under existing law, an agency must give extensive notice
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of proposed rulemaking with a 45 day public comment period. If the agency

elects not to hold a hearing but a person demands one, the agency must give

another 45 day advance notice of the hearing. This effectively doubles the notice

expense and the notice period. “As a result, agencies routinely schedule the

public hearing at the time of the initial notice to avoid having to send a second

notice.”

(2) Some agencies have found the public hearing requirement largely a waste

of time, since people merely read or restate their written comments. The hearing

process also raises the false expectation in the public that their comments will be

responded to immediately.

Professor Asimow believes the agency should be able to dispense with a

hearing unless one is requested by a significant number of people — e.g., 10.

An alternative approach that also has been suggested by commentators is that

the right to demand a hearing be limited to regulatory actions that would have a

significant impact on the public, the state, or the regulated group. The

Commission decided not to investigate this possibility absent an indication that

the right to demand a hearing is being abused. Professor Asimow’s suggestion

would in effect provide a mechanical means of limiting demand to matters in

which there is significant interest.

Response to Comments

The agency must summarize and respond to each objection or

recommendation directed to the proposed action or the procedures followed by

the agency in proposing the action. Gov’t Code § 11346.9(a)(3). By comparison,

the federal APA requires only a response to significant problems raised by the

comments, and the 1981 Model State APA has no response requirement.

The Commission has considered the possibility of limiting the response

requirement to “primary considerations” or of narrowing the review standard to

“good faith” response. However, the Commission decided not to investigate this

based on information that the Office of Administrative Law is acting reasonably

in its review of agency responses to comments and is encouraging agencies to act

reasonably in responding to comments.

Professor Asimow encourages the Commission to seek further agency and

private sector input on this matter. He thinks that a preferable approach would

be to require summary and response to comments that are actually relevant to

the legal, factual, or policy issues under consideration. This would allow the
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agency to dispense with summary and response to comments that raise

irrelevant issues or do little more than express anger.

At a minimum, Professor Asimow suggests that the law should be amended

to provide that irrelevant comments can be grouped, swiftly summarized, and

summarily dismissed without having to name each of the commentators. This

would codify present practice in some agencies, which is accepted by OAL.

Ex Parte Contacts

The extent to which ex parte communications may be considered in

administrative rulemaking is not clear. The rulemaking file must include written

communications received by the agency and factual data (as opposed to policy

considerations) on which the agency relies in adopting the regulation. Gov’t

Code § 11347.3(a).

The Commission has previously considered the suggestion of Dugald Gillies

that the rulemaking file be expanded to refer to any material the agency relies on,

and that it deal with ex parte communications. The Commission deferred

decision on these issues in order to give Mr. Gillies an opportunity to develop

them in writing and in order to allow the Office of Administrative Law an

opportunity to consider and comment on them.

Professor Asimow agrees that the statute should clarify the rules as to ex

parte communications. He distinguishes among three different phases in the

promulgation of a regulation. During the period the agency is initially

developing the proposed regulation, he would not limit ex parte

communications. “During that period, the agency normally consults and

negotiates with its various constituents to decide what rule to propose.”

Once the public comment period starts, he would require all written

comments to be included in the rulemaking record, but not oral ex parte contacts,

regardless whether the oral communications are factual or policy-based.

In adjudication of course, such comments are improper.
However, rulemaking is more like legislation than it is like
adjudication. People have no basis for assuming that rules are being
made on some sort of exclusive record confined to inputs furnished
in writing or at the public hearing. And such inputs may be helpful
to the agency, either in getting the rule right factually or in
measuring political support for and against it. Moreover, a
prohibition of contact by agency decisionmakers with the public
would be very difficult to enforce, much more so than a comparable
provision in adjudication. Rulemaking goes on for a long time and
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covers broad issues, yet the agency must remain in contact with its
various constituents all the time. Memorialization of comments is
possible but is very burdensome; besides it is problematic. Few
people believe that the real thrust of a long conversation with find
its way into the memo.

After the close of the public comment period, however, Professor Asimow

would limit the agency’s ability to receive written and oral comments. Additional

post-comment period communications should be placed in the record and the

public should have an opportunity to respond to them.

One-year Rule

The agency has one year from the date of its notice of proposed action to

complete its rulemaking process. If the rulemaking is not completed within a

year, the agency must start over. Gov’t Code § 11346.4(b).

Professor Asimow believes the rulemaking process should be allowed to

extend beyond one year. There may be voluminous comments that take more

time to process, and rushing the rulemaking to completion may result in the

comments not being properly considered. He would permit Office of

Administrative law to grant an extension of the one year period on a showing of

good cause (i.e., the agency has not procrastinated and the particular rulemaking

is unusually time-consuming).

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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Staff Draft • October 24, 1996

ADM INIST R AT IVE  R UL E M AKING

* * * * *

REVISION OF RULEMAKING PROCEDURE

The administrative rulemaking procedure contemplates a public notice and
comment process.1 The Commission recommends the following revisions and
clarifications of this process.

Notice of Proposed Rulemaking

If an agency intends to adopt a regulation that will impose a report requirement
on a business, the agency must make a finding that this is necessary for the health,
safety, or welfare of the people of the state.2 However, the statute fails to indicate
the time and place of such a finding.

The proposed law makes clear that the finding is to be included in the
rulemaking notice.3 This will put the public on notice that the proposed regulation
will require businesses to file a report. Interested parties may submit comments
questioning the terms of the regulation or finding, where appropriate.

Public Hearing

Existing law contemplates a public hearing on the proposed rulemaking.4 An
agency may elect not to hold a public hearing and instead receive written
comments,5 but on timely demand by an interested person the agency must
schedule a public hearing.6 If a hearing is held, public comment must be permitted
“either oral or in writing, or both”.7 A literal reading of this language is susceptible
to the interpretation that the agency may preclude oral comment, and in fact this
has occurred.8

The proposed law revises the statute to make clear that oral testimony must be
allowed at a public hearing, subject to reasonable agency limitations.9 This is

1. Gov’t Code §§ 11346-11347.3.

2. Gov’t Code § 11346.3.

3. See proposed new Gov’t Code § 11346.5(a)(11), infra.

4. Gov’t Code §§ 11346.4(a). 11346.5(a)(16), 11346.8, 11347.3(a)(8), 11349.4(a), 11349.6(d).

5. Gov’t Code § 11346.8(a) (second sentence).

6. Gov’t Code § 11346.8(a) (third sentence).

7. Gov’t Code § 11346.8(a) (first sentence).

8. See letter to California Law Revision Commission from John D. Smith, Director of Office of
Administrative Law (May 24, 1996) at 13-14 (letter on file in office of California Law Revision
Commission).

9. See proposed amendment to Gov’t Code § 11346.8(a), infra.
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consistent both with the general scheme of the rulemaking statute and with its
purpose to promote effective public involvement in the rulemaking process.

Rulemaking File

Public inspection of file. The statutes governing the rulemaking file imply that the
file is not available to the public until the rulemaking proceeding, and the record of
that proceeding, is complete.10 It is appropriate that the public be able to view the
contents of the rulemaking file from the time a regulation is proposed. A major
purpose of the rulemaking statute is to promote meaningful public participation in
agency rulemaking; for this purpose it is helpful to have the rulemaking file
available throughout the rulemaking process. The proposed law would make clear
that the rulemaking file is available for public inspection at all times during the
rulemaking proceedings.11

Documents added to file. Existing law provides for addition of documents to the
rulemaking file after the close of the public hearing or comment period,12 subject
to the agency making “adequate provision” for further public comment.13 The
proposed law supplements these provisions with specific procedural rules,14 based
on existing practice.15

Final statement of reasons. Despite the general statutory limitations on adding
documents to the rulemaking file after the close of public comment, the law
requires an agency to add a final statement of reasons.16 The proposed law
resolves this logical inconsistency by making clear that the addition of the final
statement of reasons is an exception to the limitations on adding material to the
rulemaking file after public comment.17

10. Gov’t Code § 11347.3.

11. See proposed amendment to Gov’t Code § 11347.3(a), infra.

12. Gov’t Code § 11346.9(a)(1).

13. Gov’t Code § 11346.8(d).

14. See proposed Gov’t Code § 11347.1, infra.

15. 1 Cal. Code Reg. § 45.

16. Compare Gov’t Code § 11346.8(d) with § 11347.3(a)(2).

17. See proposed amendment to Gov’t Code § 11346.8(d), infra.
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PR OPOSE D L E GISL AT ION

An act to amend Sections 11346.5, 11346.8, 11346.9, and 11347.3 of, and to add
Section 11347.1 to, the Government Code, relating to administrative rulemaking.

Gov’t Code § 11346.5 (amended). Notice of proposed rulemaking

SEC.     . Section 11346.5 of the Government Code is amended to read:
11346.5. (a) The notice of proposed adoption, amendment, or repeal of a

regulation shall include the following:
(1) A statement of the time, place, and nature of proceedings for adoption,

amendment, or repeal of the regulation.
(2) Reference to the authority under which the regulation is proposed and a

reference to the particular code sections or other provisions of law that are being
implemented, interpreted, or made specific.

(3) An informative digest containing a concise and clear summary of existing
laws and regulations, if any, related directly to the proposed action and the effect
of the proposed action. The informative digest shall be drafted in a format similar
to the Legislative Counsel’s digest on legislative bills.

(A) If the proposed action differs substantially from an existing comparable
federal regulation or statute, the informative digest shall also include a brief
description of the significant differences and the full citation of the federal
regulations or statutes.

(B) If the proposed action affects small business, the informative digest shall
also include a plain English policy statement overview explaining the broad
objectives of the regulation and, if appropriate, the specific objectives.

(4) Any other matters as are prescribed by statute applicable to the specific state
agency or to any specific regulation or class of regulations.

(5) A determination as to whether the regulation imposes a mandate on local
agencies or school districts and, if so, whether the mandate requires state
reimbursement pursuant to Part 7 (commencing with Section 17500) of Division 4.

(6) An estimate, prepared in accordance with instructions adopted by the
Department of Finance, of the cost or savings to any state agency, the cost to any
local agency or school district that is required to be reimbursed under Part 7
(commencing with Section 17500) of Division 4, other nondiscretionary cost or
savings imposed on local agencies, and the cost or savings in federal funding to
the state.

For purposes of this paragraph, “cost or savings” means additional costs or
savings, both direct and indirect, that a public agency necessarily incurs in
reasonable compliance with regulations.

(7) If a state agency, in proposing to adopt or amend any administrative
regulation, determines that the action may have a significant adverse economic
impact on business, including the ability of California businesses to compete with
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businesses in other states, it shall include the following information in the notice
of proposed action:

(A) Identification of the types of businesses that would be affected.
(B) A description of the projected reporting, recordkeeping, and other

compliance requirements that would result from the proposed action.
(C) The following statement: “The (name of agency) finds that the

(adoption/amendment) of this regulation may have a significant adverse economic
impact on businesses, including the ability of California businesses to compete
with businesses in other states. The (name of agency) (has/has not) considered
proposed alternatives that would lessen any adverse economic impact on business
and invites you to submit proposals. Submissions may include the following
considerations:

(i) The establishment of differing compliance or reporting requirements or
timetables that take into account the resources available to businesses.

(ii) Consolidation or simplification of compliance and reporting requirements for
businesses.

(iii) The use of performance standards rather than prescriptive standards.
(iv) Exemption or partial exemption from the regulatory requirements for

businesses.”
(8) If a state agency, in adopting or amending any administrative regulation,

determines that the action will not have a significant adverse economic impact on
business, including the ability of California businesses to compete with businesses
in other states, it shall make a declaration to that effect in the notice of proposed
action. In making this determination, the agency shall provide in the record facts,
evidence, documents, testimony, or other evidence upon which the agency relies to
support that finding.

An agency’s determination and declaration that a proposed regulation may have
or will not have a significant, adverse impact on businesses, including the ability
of California businesses to compete with businesses in other states, shall not be
grounds for the office to refuse to publish the notice of proposed action.

(9) A statement of the potential cost impact of the proposed action on private
persons or businesses directly affected, as considered by the agency during the
regulatory development process.

For purposes of this paragraph, “cost impact” means the reasonable range of
costs, or a description of the type and extent of costs, direct or indirect, that a
representative private person or business necessarily incurs in reasonable
compliance with the proposed action.

(10) A statement of the results of the assessment required by subdivision (b) of
Section 11346.3.

(11) The finding prescribed by subdivision (c) of Section 11346.3, if required.
(12) A statement that the action would have a significant effect on housing costs,

if a state agency, in adopting, amending, or repealing any administrative
regulation, determines that the action would have an effect. In addition, the agency
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officer designated in paragraph (13) (14), shall make available to the public, upon
request, the agency’s evaluation, if any, of the effect of the proposed regulatory
action on housing costs.

(12) (13) A statement that the adopting agency must determine that no
alternative considered by the agency would be more effective in carrying out the
purpose for which the action is proposed or would be as effective and less
burdensome to affected private persons than the proposed action.

(13) (14) The name and telephone number of the agency officer to whom
inquiries concerning the proposed administrative action may be directed.

(14) (15) The date by which comments submitted in writing must be received to
present statements, arguments, or contentions in writing relating to the proposed
action in order for them to be considered by the state agency before it adopts,
amends, or repeals a regulation.

(15) (16) Reference to the fact that the agency proposing the action has prepared
a statement of the reasons for the proposed action, has available all the information
upon which its proposal is based, and has available the express terms of the
proposed action, pursuant to subdivision (b).

(16) (17) A statement that if a public hearing is not scheduled, any interested
person or his or her duly authorized representative may request, no later than 15
days prior to the close of the written comment period, a public hearing pursuant to
Section 11346.8.

(17) (18) A statement indicating that the full text of a regulation changed
pursuant to Section 11346.8 will be available for at least 15 days prior to the date
on which the agency adopts, amends, or repeals the resulting regulation.

(b) The agency officer designated in paragraph (13) (14) of subdivision (a) shall
make available to the public upon request the express terms of the proposed action.
The officer shall also make available to the public upon request the location of
public records, including reports, documentation, and other materials, related to
the proposed action.

(c) This section shall not be construed in any manner that results in the
invalidation of a regulation because of the alleged inadequacy of the notice content
or the summary or cost estimates, or the alleged inadequacy or inaccuracy of the
housing cost estimates, if there has been substantial compliance with those
requirements.

Comment. A new subdivision (a)(11) is added to Section 11346.5 to include the finding that it
is necessary for the health, safety, or welfare of the people of the state that a regulation requiring a
report apply to businesses. This implements Section 11346.3(c).

Gov’t Code § 11346.8 (amended). Public hearing and comment

SEC.     . Section 11346.8 of the Government Code is amended to read:
11346.8. (a) If a public hearing is held, both oral and written statements,

arguments, or contentions, either oral or in writing, or both, shall be permitted.
The agency may impose reasonable limitations on oral presentations. If a public
hearing is not scheduled, the state agency shall, consistent with Section 11346.4,
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afford any interested person or his or her duly authorized representative, the
opportunity to present statements, arguments or contentions in writing. In addition,
a public hearing shall be held if, no later than 15 days prior to the close of the
written comment period, an interested person or his or her duly authorized
representative submits in writing to the state agency, a request to hold a public
hearing. The state agency shall, to the extent practicable, provide notice of the
time, date, and place of the hearing by mailing the notice to every person who has
filed a request for notice thereby with the state agency. The state agency shall
consider all relevant matter presented to it before adopting, amending, or repealing
any regulation.

(b) In any hearing under this section, the state agency or its duly authorized
representative shall have authority to administer oaths or affirmations. An agency
may continue or postpone a hearing from time to time to the time and at the place
as it determines. If a hearing is continued or postponed, the state agency shall
provide notice to the public as to when it will be resumed or rescheduled.

(c) No state agency may adopt, amend, or repeal a regulation which has been
changed from that which was originally made available to the public pursuant to
Section 11346.5, unless the change is (1) nonsubstantial or solely grammatical in
nature, or (2) sufficiently related to the original text that the public was adequately
placed on notice that the change could result from the originally proposed
regulatory action. If a sufficiently related change is made, the full text of the
resulting adoption, amendment, or repeal, with the change clearly indicated, shall
be made available to the public for at least 15 days before the agency adopts,
amends, or repeals the resulting regulation. Any written comments received
regarding the change must be responded to in the final statement of reasons
required by Section 11346.9.

(d) No state agency shall add any material to the record of the rulemaking
proceeding after the close of the public hearing or comment period, unless
adequate provision is made for public comment on that matter. This subdivision
does not apply to the final statement of reasons.

Comment. Subdivision (a) of Section 11346.8 is amended to make clear that oral testimony
must be allowed at a public hearing, subject to reasonable time, repetition, or other limitations by
the agency.

Subdivision (d) is amended to recognize that the final statement of reasons is added to the
record of the rulemaking proceeding after the close of the hearing or comment period. See
Sections 11346.9 (final statement of reasons and updated informative digest), 11347.3
(rulemaking file). If the final statement of reasons refers to documents not previously included in
the record of the rulemaking proceeding, the addition of those documents to the rulemaking file is
governed by Section 11347.1 (documents added to rulemaking file).

Gov’t Code § 11346.9 (amended). Final statement of reasons and updated informative digest

SEC.     . Section 11346.9 of the Government Code is amended to read:
11346.9. Every agency subject to this chapter shall do the following:
(a) Prepare and submit to the office with the adopted regulation a final statement

of reasons that shall include all of the following:
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(1) An update of the information contained in the initial statement of reasons. If
the update identifies any data or any technical, theoretical or empirical study,
report, or similar document on which the agency is relying in proposing the
adoption or amendment of a regulation that was not identified in the initial
statement of reasons, or which was otherwise not identified or made available for
public review prior to the close of the public comment period, the agency shall
comply with subdivision (d) of Section 11346.8 Section 11347.1.

(2) A determination as to whether the regulation imposes a mandate on local
agencies or school districts. If the determination is that the regulation does contain
a local mandate, the agency shall state whether the mandate is reimbursable
pursuant to Part 7 (commencing with Section 17500) of Division 4. If the agency
finds that the mandate is not reimbursable, it shall state the reasons for that
finding.

(3) A summary of each objection or recommendation made regarding the
specific adoption, amendment, or repeal proposed, together with an explanation of
how the proposed action has been changed to accommodate each objection or
recommendation, or the reasons for making no change. This requirement applies
only to objections or recommendations specifically directed at the agency’s
proposed action or to the procedures followed by the agency in proposing or
adopting the action.

(4) A determination with supporting information that no alternative considered
by the agency would be more effective in carrying out the purpose for which the
regulation is proposed or would be as effective and less burdensome to affected
private persons than the adopted regulation.

(5) An explanation setting forth the reasons for rejecting any proposed
alternatives that would lessen the adverse economic impact on small businesses.

(b) Prepare and submit to the office with the adopted regulation an updated
informative digest containing a clear and concise summary of the immediately
preceding laws and regulations, if any, relating directly to the adopted, amended,
or repealed regulation and the effect of the adopted, amended, or repealed
regulation. The informative digest shall be drafted in a format similar to the
Legislative Counsel’s Digest on legislative bills.

(c) A state agency that adopts or amends a regulation mandated by federal law or
regulations, the provisions of which are identical to a previously adopted or
amended federal regulation, shall be deemed to have complied with this section if
a statement to the effect that a federally mandated regulation or amendment to a
regulation is being proposed, together with a citation to where an explanation of
the provisions of the regulation can be found, is included in the notice of proposed
adoption or amendment prepared pursuant to Section 11346.5. However, the
agency shall comply fully with this chapter with respect to any provisions in the
regulation which the agency proposes to adopt or amend that are different from the
corresponding provisions of the federal regulation.
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Comment. Section 11346.9 is amended to cross-refer to the newly-created procedure
governing addition of documents to the rulemaking file. See Section 11347.1.

Gov’t Code § 11347.1 (added). Documents added to rulemaking file

SEC.     . Section 11347.1 is added to the Government Code, to read:
11347.1. (a) An agency that adds any technical, theoretical, or empirical study,

report, or similar document to the rulemaking file after publication of the notice of
proposed action and relies on the document in proposing the adoption,
amendment, or repeal of the regulation shall make the document available as
required by this section.

(b) At least 15 calendar days before the adoption, amendment, or repeal of the
regulation, the agency shall mail to all of the following persons a notice
identifying the added document and stating the place and business hours that the
document is available for public inspection:

(1) Persons who testified at the public hearing.
(2) Persons who submitted written comments at the public hearing.
(3) Persons whose comments were received by the agency during the public

comment period.
(4) Persons who requested notification from the agency of the availability of

changes to the text of the regulation.
(c) Documents shall be available for public inspection at the location described

in the notice for at least 15 calendar days before adoption of the regulation.
(d) Written comments on the documents or information received by the agency

during the availability period shall be summarized and responded to in the final
statement of reasons as provided in Section 11346.9.

(e) The rulemaking record shall contain a statement confirming that the agency
complied with the requirements of this section and stating the date on which the
notice was mailed.

(f) If there are no persons in categories listed in subdivision (b), then the
rulemaking record shall contain a confirming statement to that effect.

Comment. Section 11347.1 implements Section 11346.9(a)(1) by prescribing a more detailed
procedure than that provided in Section 11346.8(d). It is drawn from 1 California Code of
Regulations § 45.

Gov’t Code § 11347.3 (amended). Rulemaking file

SEC.     . Section 11347.3 of the Government Code is amended to read:
11347.3. (a) Every agency shall maintain a file of each rulemaking that shall be

deemed to be the record for that rulemaking proceeding. Commencing no later
than the date that the rulemaking notice is published in the California Regulatory
Notice Register, and during all subsequent periods of time that the file is in the
agency’s possession, the agency shall make the file available to the public for
inspection and copying during regular business hours. The file shall include:

(1) Copies of any petitions received from interested persons proposing the
adoption, amendment, or repeal of the regulation, and a copy of any decision
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provided for by subdivision (d) of Section 11340.7, which grants a petition in
whole or in part.

(2) All published notices of proposed adoption, amendment, or repeal of the
regulation, and an updated informative digest, the initial statement of reasons, and
the final statement of reasons.

(3) The determination, together with the supporting data required by paragraph
(5) of subdivision (a) of Section 11346.5.

(4) The determination, together with the supporting data required by paragraph
(8) of subdivision (a) of Section 11346.5.

(5) The estimate, together with the supporting data and calculations, required by
paragraph (6) of subdivision (a) of Section 11346.5.

(6) All data and other factual information, any studies or reports, and written
comments submitted to the agency in connection with the adoption, amendment,
or repeal of the regulation.

(7) All data and other factual information, technical, theoretical, and empirical
studies or reports, if any, on which the agency is relying in the adoption,
amendment, or repeal of a regulation, including any cost impact estimates as
required by Section 11346.3.

(8) A transcript, recording, or minutes of any public hearing connected with the
adoption, amendment, or repeal of the regulation.

(9) The date on which the agency made available to the public for 15 days prior
to the adoption, amendment, or repeal of the regulation the full text as required by
subdivision (c) of Section 11346.8 if the agency made changes to the regulation
noticed to the public.

(10) The text of regulations as originally proposed and the modified text of
regulations, if any, that were made available to the public prior to adoption.

(11) Any other information, statement, report, or data that the agency is required
by law to consider or prepare in connection with the adoption, amendment, or
repeal of a regulation.

(12) An index or table of contents that identifies each item contained in the
rulemaking file. The index or table of contents shall include an affidavit or a
declaration under penalty of perjury in the form specified by Section 2015.5 of the
Code of Civil Procedure by the agency official who has compiled the rulemaking
file, specifying the date upon which the record was closed, and that the file or the
copy, if submitted, is complete.

(b) Every agency shall submit to the office with the adopted regulation, the
rulemaking file or a complete copy of the rulemaking file.

(c) The agency file of the rulemaking proceeding shall be made available by the
agency to the public, and to the courts in connection with the review of the
regulation.

Comment. Subdivision (a) of Section 11347.3 is amended to make clear that the rulemaking
file is available to the public throughout the rulemaking process. Cf. subdivision (c) (file shall be
made available to the public).
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